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A. LEGAL DUE DILIGENCE

1. What is Due Diligence?

The term “Due Diligence” has a number of meanings, but for the purposes of

corporate/commercial law the term “Due Diligence” is most often used to refer to the

process of investigation and evaluation undertaken to gather information regarding the

business, legal and financial affairs of a business. Due diligence is carried out in order to

assist in structuring a transaction, verify the value of certain property, and identify the

various risks associated with a business.

2. When is Due Diligence Conducted?

It is appropriate to conduct due diligence in a number of different situations,

including the following:

i)

i)

The purchase of a business from a third party. Due diligence should be
conducted to gather information about the target in order for the purchaser
to understand the business it is acquiring.

An internal re-organization or re-structuring of a business. For example,
prior to an amalgamation, due diligence should be conducted to
understand the liabilities of each of the amalgamating entities.

A lending transaction. Due diligence will assist the lender in
understanding the current finances of the borrower and the priority of the
security interest which the lender can obtain in the borrower’s assets.

A business preparing to offer itself for sale. To maximize the value that
can be obtained for a business, a vendor should spend some time

performing due diligence on their own business to anticipate the problems
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that will be uncovered during a prospective purchaser’s due diligence and
rectify any issues in their control prior to putting themselves on the
market.

Due diligence should be a significant part of a lawyer or law firm’s risk
management program. A 2003 decision of the P.E.I. Supreme Court enforces the lawyer’s
duty to conduct appropriate due diligence during a transaction.® In this case, the Court
found that the defendant lawyer failed to complete a GST search that would have been
completed by the “reasonably competent and diligent solicitor” on P.E.I. This failure in

and of itself constituted a breach of the duty of care owed by the lawyer to his clients.?

3. The Due Diligence Process

When you are retained on a transaction where it appears due diligence would be
appropriate, the first step is to determine where in the process this transaction is at and
what is the client’s objectives in conducting due diligence. If you are retained early on in
the process, due diligence may need to be conducted with a focus on determining the
most appropriate structure for the transaction. Internet searches of the business should
also be conducted to establish a general understanding of the business and industry in
which it operates.

Given that due diligence can be time consuming and expensive for all of the
parties involved, before commencing due diligence you should also consider the type and
nature of the transaction and the scope of the due diligence tailored to the specific

transaction. Factors to consider when determining the scope of due diligence includes:

! Gillis v. Schurman, 2003 PESCTD 55 (P.E.l. Supreme Ct.)(CanLll).
2 |bid. at para 10.
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) What is the type of the transaction? For example, a share deal requires a
more detailed review of the minute book(s) of the business than would an
asset deal.

i) What is the size of the transaction? The level of due diligence conducted
should be supported by the size of the transaction and be proportional to
the amount of money at risk.

iii) Who is your client? Different levels of due diligence will be required by
counsel acting on behalf of a vendor versus a purchaser. In addition, a
purchaser with substantial knowledge of a business or industry will require
less due diligence than one with little knowledge of the business.

iv) Are there any unique aspects of the business? Due diligence inquiries in
one context may be inappropriate or unnecessary in another. For example,
if you have been retained to assess the business of a software company
which your client is interested in acquiring, your due diligence should be
focused on determining whether the appropriate intellectual property
rights have been obtained with respect to the software and who holds the
rights to the software. Alternatively, if you were acting for a client looking
to purchase a motor repair shop, your due diligence review of intellectual
property matters would likely be limited.

V) What are the benefits that are derived from the process? The scope of the
due diligence should be proportional to the benefits that can be obtained

by the due diligence.
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Once you have agreed with your client on the objectives and scope of the due
diligence, then a due diligence list should be provided to the Vendor. A due diligence list
IS a request for certain information about the business, including copies of certain
documents. Attached as Exhibit “A” is a sample due diligence request list. Of course, as
discussed above, consideration must be given to the specific transaction and the actual
due diligence list provided should be modified accordingly.

Once you receive the responses to your request list, the next stage of the due
diligence process is to actually perform the due diligence. This includes reviewing the
documentation provided pursuant to the due diligence request list and conducting
appropriate searches of public records regarding the target business. Due diligence may
be performed at the target’s offices, where the documentation requested is kept in what is
referred to as a data room. A recent trend has been to establish a virtual data room where
the requested documents are loaded on a website with controlled access. The parties are
then able to review the required documentation without having to travel to a specific
location. Detailed information regarding the searches conducted and documents reviewed
should be kept for later reference. When acting for the target business, your client may
have concerns with providing the information requested by the potential purchaser,
particularly when the purchaser is a competitor of the target. Typically these concerns
can be addressed by having the parties sign a confidentiality agreement. Limiting the
individuals with access to documents or redacting sensitive information during early
stages of the due diligence process can also address the vendor’s concerns. The document
review process is often supplemented by other forms of due diligence including

interviews with key personnel and site visits.
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Once the review of the documents has been completed, then typically a due

diligence report is prepared. A due diligence report provides a summary of the

information compiled during the document review and public record searches, along with

a statement of the issues discovered through the due diligence process. The due diligence

report is provided to the client. The information contained in the due diligence report may

be used for the following purposes:

i)

i)

Vi)

to better understand the target business, including who are the key
customers and suppliers;

test the accuracy of your client’s assumptions about the strengths and
weaknesses of the target business;

determine whether the target business has been telling truth. If the due
diligence does not correspond with what you have been told by the target
business this should raise a red flag for your client;

identify the risks and problems areas so your client can make an informed
decision of whether or not they wish to proceed with the transaction;
understand and manage any risks associated with the target(s) business
and allocate the risk in the purchase agreement;

identify the agreements which are affected by the transaction and which
will require consent. If there are material agreements in place with a
supplier or customer, your client will want assurances that the consent of
this supplier or customer will be obtained prior to proceeding with the

transaction;
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vii)  gather information regarding the issues that will need to be dealt with on
closing; and
viii)  draft or re-draft the representations and warranties in the purchase and sale
agreement.
Despite the completion of a due diligence report, the due diligence process will be
on-going throughout the negotiation process. As new issues are raised, these may prompt

another line of inquiry or identify other documents that should be reviewed.

B. DUE DILIGENCE SEARCHES

Listed below is a broad spectrum of searches that would most typically be
conducted in a purchaser’s due diligence review prior to acquiring a business. The
number and types of searches conducted will depend on the nature and type of transaction
contemplated. The searches conducted might be considerably less in the context of
financing or internal re-organization. The results from these searches are typically
summarized in a search summary report and attached to the due diligence report. An
example of a search summary report is provided at Exhibit “B”.
1. Name and Corporate Information Searches

Corporate and business information searches are generally conducted at the
earliest stage of the due diligence process because the information obtained in these
searches will provide the basis for subsequent searches. These searches will reveal all of
the proper legal names used by the target business and jurisdictions in which it operates,
which will allow subsequent searches to be conducted against each of these names and in

each jurisdiction, where appropriate.
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)] Corporations

Verification of corporate records can be obtained by conducting a search of the
relevant government agency (e.g. the Ontario Ministry of Government Services (“MGS”)
or Corporations Canada, Industry Canada).

For corporations incorporated under the Business Corporations Act (Ontario),
R.S.0., 1990, c. B.16 (“OBCA”), you can verify the date of incorporation, proper legal
name of a corporation and the current standing of a corporation by obtaining a Certificate
of Status. A sample of a Certificate of Status is attached as Exhibit “C”.> For corporations
incorporate under the Canada Business Corporations Act, R.S.C. 1985, c. C.44
(“CBCA”), the same information is contained in a Certificate of Compliance.

To obtain the constating documents of a corporation incorporated under the
OBCA a microfiche may be obtained from the MGS. The microfiche can be certified or
uncertified. It will typically take about 5-7 days to process the request for a microfiche.

The MGS maintains an official record of business information called the Ontario
Business Information System (“ONBIS”). ONBIS contains information regarding
corporations incorporated under the OBCA, as well as any corporation’s which are extra-
provincially registered in Ontario. Reports from ONBIS are available through authorized
service providers. The most common report obtained from ONBIS, called a Corporate
Profile Report, provides information relating to a corporations head office address, the
names and addresses of its current directors and officers, and some historical corporate
information, such as former names and organizational history. The information contained
in this report is based on information provided by the corporation to the Ministry and is

only as up-to-date as the last filings of the corporation in question, so it should not be

*0nCorp Direct, online:<http://www.oncorp.com/home/services_onbis_corp.asp>
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relied upon without independent verification. A point-in-time Corporate Profile Report
can also be obtained, which sets out the information filed by the corporation as a specific
point in time. A sample of a Corporate Profile Report is attached as Exhibit “D”.*

For corporations incorporated under the CBCA, information similar to that found
in a Corporate Profile Report can be obtained for free through the Industry Canada’s

website at: http://corporations.ic.gc.ca/eic/site/cd-dgc.nsf/eng/home.

ONBIS also provides reports indentifying all documents filed by the corporation
with MGS since June 27, 1992 and a list of current business names registered or renewed
by a corporation within the past 5 years. Samples of these reports are attached as Exhibits
“E” and “F”.°
i) Unincorporated Business Names and Limited Partnerships

The Companies and Personal Property Security Branch (“CPPSB”) is responsible
for administering the OBCA, Business Names Act, R.S.0. 1990, C. B.17, Corporations
Act, R.S.0. 1990, c. C.38, Corporations Act, R.S.0. 1990, co. C.39, Extra-Provincial
Corporations Act, R.S.0. 1990, c. E.27, Limited Partnerships Act, R.S.0. 1990, c. L.16,
and Partnerships Act, R.S.O. 1990, c. P.5. The CPPSB maintains a record of the business
name, Business Identification Number and Registrant information of business operating
in Ontario.

The following reports are available from the CPPSB for unincorporated
businesses:

o Business Name Report, which provides information on business names
registered or renewed over the past 5 years;

*OnCorp Direct, online:<http://www.oncorp.com/home/services_onbis_corp.asp>
® http://www.oncorp.com/home/services_onbis_corp.asp
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. Limited Partnership Reports, which provides information for limited
partnerships registered or renewed within the past 5 years, including
information filed for changes dissolutions and withdrawals;

. Partnership Business Names List, which sets out all business names
registered or renewed by a firm since June 15, 1996;

. Document Lists and Document Replica; and

. Certificates of Non-Registration or Statement of No Match Found.

A search of the CPPSB is done in person at the CPPSB office in Toronto or by mail.
Searches may also be conducted through third party service providers.
iii) Individuals

When searches are conducted against an individual, the name and birth date of the
individual should be verified against an official document such as a birth certificate,

change of name certificate or certificate of Canadian citizenship.

2. Property and Registered Encumbrances

A search of security interest registered against the assets of a target business should
be conducted in each Province and Territory in which the business is being conducted.
i) Personal Property Security Act

In Ontario, the Personal Property Security Registration (“PPSR”) system is a public
database maintain under the Personal Property Security Act, R.S.O. 1990 c. P.10 (“PPSA”)
and Repair and Storage Liens Act, R.S.0. 1990, c. R.25. The purpose of the registration
system is to provide information concerning collateral subject to a secured transaction.

The following types of searches are available to be conducted under the PPSR
system:

o Individual debtor searches, which provide information with respect to an

individual debtor. There are two types of individual debtor searches - an
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individual specific or an individual non-specific. An individual specific
search requires an exact first and last name, middle initial (if there is one)
and the birth date of the individual. An individual non-specific search
requires only the first and last name of the person being searched. An
individual non-specific search will typically return more hits, which will
need to be verified as to whether they actually apply to the individual being
searched. Thus, it is best to try to obtain the information required for an
individual specific search, whenever possible. Searches against an
individual should always be conducted using the proper legal name of the
individual as verified by an official document such as a birth certificate or
citizenship papers;

. business debtor searches, which are conducted against businesses such as
corporations, partnerships, estates of deceased persons, and other
unincorporated associations. Searches should be conducted against the
proper legal name of the entity, as well as any business names or names of
predecessor entities to ensure all information on security interests is
obtained; and

. searches against individual vehicle identification numbers.

There are two types of responses to a search of the PPSA registration system —
verbal and certificate. A verbal response is a verbal identification of the parties identified as
holding a security interest in the targets assets, and may be provided if the search results are
below a set maximum number of families. A certificate response is a computer printout

containing a certificate of the Registrar, which identifies the parties with a security interest
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in the target’s assets. The PPSR system is a notice filing system, thus the actual security
document is not registered, but may be obtained from the secured party or debtor.

Searches can be done in person at a Companies and Personal Property Security
Branch Registry Office, in writing, by telephone or via the internet through the Service
Ontario Website. Authorized third party companies also provide personal property security
registry search services. A sample of a PPSR search certificate is attached to Exhibit “G™®.
i) S. 427 Bank Act Security

Section 427 of the Bank Act, R.S.C. 1991, c.46 (the “Bank Act”) establishes a
special regime, separate from the PPSR, which allows a bank to lend money and take a
security interest against certain inventory and/or equipment of eligible corporations or
individuals. Where security on property is given to a bank under this section, the bank is
required to register a Notice of Intention to take security in the office of the Bank of
Canada in the province or territory where the debtor is conducting its business. If there is
more than one place of business, the registration is done in the jurisdiction which the
debtor’s head office is located. Similar, to the PPSR system, the registration is a notice
system only, so the actual security documents are not filed. Unlike with the PPSR system,
a registration in one province will cover the assets of the business throughout any
provinces which the business operates.

A search of the Bank of Canada registry should be conducted to find any security
interests in the assets of a business that have been registered in favour of a bank under
Section 427 of the Bank Act. A search is conducted by written request to the office of the

Bank of Canada in the jurisdiction which the security was registered. In Ontario, the

® Cyberbahn Inc., online: <http://www.cyberbahn.ca/cyberbahn/localization/|_PPSA_.aspx#SR>
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office of the Bank of Canada is located in Toronto. Bank Act searches can also be
conducted through authorized service providers.
i) Executions

Writs of execution are filed pursuant to the Execution Act, R.S.0. 1990, c. E.24.
Writs of execution are issued pursuant to a process of the court to enforce court orders
and judgments. A writ of execution binds the goods and land issued from the time it has
been received for execution and recorded by the sheriff. A writ of execution allows the
sheriff to seize the land and goods of the debtor to satisfy a judgment.

A search of records at the sheriff’s office and the Land Titles office in each
judicial district where the entity is operating its business should be conducted to
determine if there are any writs of execution outstanding against the assets of the
business. Searches are performed by name. Given the potential impact if an execution has
registered, care should be taken to search all previous names, predecessor corporations
and business names. Execution searches can now be conducted under all registries in
Ontario in a single search through the Ontario Writs Locator (OWL) Service.

iv) Real Property

Where the target has an interest in real property, a search of land titles registries in
jurisdictions in which the real property is located should be conducted to confirm
ownership and to determine if any encumbrances are registered against the property.
Most of the land records in the Province of Ontario have been electronically registered.
Searches of these records are conducted through the electronic land registration system
called Teraview. In order to conduct a land records search, the legal description of the

property in question must first be obtained.
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There are a myriad of other off-title searches that can be conducted with respect to
real property, depending upon the nature of the business carried out by the business and
the location of the property. Such searches include, but are not limited to:

. inquiries of relevant municipal authorities regarding arrears in realty taxes

or outstanding local improvement charges;

. searches of public utilities to determine if there are any outstanding

charges; and

o inquiries of the building department of the relevant municipality

requesting, among other things, confirmation of the zoning, whether there
are any planned amendments to the zoning by-laws or official plan,
whether the building complies with all by-laws of the municipality,
whether there are any outstanding permits, inspection files or work orders

and whether an occupancy permit has been issued.

3. Bankruptcy and Insolvency

The Federal Bankruptcy and Insolvency Act, R.S. 1985, c¢. B.3 and the
Companies’ Creditors Arrangements Act, R.S. 1985, c. C.36 (“CCAA”) are administered
by the office of the superintendent of Bankruptcy (“OSB”) ad the Courts respectively.
Searches of the OSB database should be conducted against the target to ensure it has the
capacity to be able to deal in its assets and that those assets have not been vested in a
bankruptcy trustee.

The OSB database contains basic debtor information for all bankruptcies and
proposals filed in Canada from 1978 to date. It also contains a record of all private and

court appointed receiverships registered with the OSB since 1993 and all petitions
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registered with the OSB. A search of this database is conducted by letter addressed to the
OSB or on-line though the Industry Canada corporations database. The scope of this
search is fairly narrow — receiverships not registered with the OSB may not be recorded
in this database and companies that have filed under the CCAA are not included in these
records.’

Voluntary assignments into bankruptcy and failed proposals to creditors are filed
with the Official Receiver in the jurisdiction which an individual resides, or the location
of the corporate head office. There is generally a lag time of about two to three weeks
between when the filings occur with the Official Receiver and when the federal records
are updated. For current records regarding involuntarily petitions into bankruptcy by third
parties and any receiverships, a search of the local office of the Superior Court of Justice
should be conducted. Of course, there is no assurances that the filings have occurred in
the proper location, so if you require confirmation that no petition has been filed, a search

of all court registries should be conducted.

4. Litigation Searches

A search of local court registries in regions where the target operates its business
should be conducted to determine whether there is current or pending litigation that could
affect the targets ability to deal with its assets or transfer its shares. The outcome of a
litigation search may materially affect the value placed on the target’s business and a
purchaser’s decision as to whether to proceed with an asset sale or a share sale. The

results of the litigation search can also be used to gain a general impression on the

" Information regarding companies that have filed under CCAA as of September 18, 2009 are available free
of charge at: http://www.ic.gc.ca/eic/site/bsf-osb.nsf/eng/h_br02281.html. Only companies that owe
creditors at least $5 million can file for protection under the CCAA.
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business practices of the target. If the business is a mature business that is not involved in
any significant litigation, generally there is a positive impression of how the target runs
its business. Significant amount of litigation or litigation which involves claims of fraud
against the target business should raise concerns about its business practices and require
that some additional due diligence be conducted.

Litigation searches are conducted by name at the individual offices of the
Superior Court of Justice. Case details are provided in a summary form. Copies of
pleadings filed, or other documents relating to the litigation, can be obtained from the
court office, if required.

For Federal matter, such as intellectual property issues, Federal Court dockets are
searchable online®, free of charge. Dockets of the Federal Court of Canada and Federal
Court of Appeal can be searched according to party name, court numbers or proceeding
information, allowing users of the database to identify the stage that the litigation of a

particular matter has progressed.

Online databases such a Quicklaw and Westlaw Canada can be searched for a fee by

party name and keywords associated with a particular product or technology. For a

5. Bulk Sales Act
The Bulk Sales Act, R.S.0. 1990, c¢. B.14 (the “Bulk Sales Act”) imposes
requirements with respect to every “sale in bulk” occurring outside the usual course of

business and occurring within Ontario. In order to comply with the Bulk Sales Act, a

8 Federal Court (Canada), online: <http://cas-ncr-nter03.cas-

satj.gc.ca/IndexingQueries/infp_queries_e/php>
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purchaser has certain filing and reporting obligations with the court in each judicial
district in which the vendor’s business is conducted.

A search of court records for any Bulk Sales Act affidavits filed in each judicial
district in which the target business is conducted should be completed in order to
determine if a target has already sold some or all of the assets that are to be purchased. A
purchaser may also want to conduct a Bulk Sales Act search if the target has recently

acquired assets of a third party to ensure that the sale complied with the Bulk Sales Act.

6. Labour and Employment Issues

A number of statutes may impose obligations on employers and affect the
operation of the target’s business. Search letters should be sent to the following branches
of the Ontario Ministry of Labour to determine whether any outstanding applications or
complaints exist:

. the Employment Standards Branch;

o the Ontario Labour Relations Board; and

o the Industrial Health and Safety Branch.

If the business being purchased is governed by federal jurisdiction for the
purposes of employment and labour relations then a variety of different acts may apply,
including the Canadian Human Rights Act, R.S.C. 1985, c. H-6, the Employment Equity

Act, S.C.1995, c. 44, Canada Labour Code, R.S.C. 1985, c. L-2.

7. Intellectual Property Searches
Where the target’s business involves significant or material intellectual property

(“IP”) assets, a purchaser’s ability to capitalize on industry advantages provided by
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concrete IP assets is only possible where the existence and strength of those assets are
clearly understood.

The initial stages of IP investigations typically involve extensive searches being
undertaken by counsel in order to identify both the target’s IP holdings as well as those of
competitors and other non-competing third-parties. It is only when the target’s IP rights
can be evaluated in light of ongoing or potential challenges to those rights, that an IP
investigation will be of any value. Even where external searches have been conducted
thoroughly, however, it must be borne in mind that many types of IP assets, such as trade
secrets and other forms of proprietary company information, are not currently registrable
in Canada, and that, in some cases, IP rights are enforceable against others even without
formal registration.

It is essential that counsel conducting a due diligence investigation makes
appropriate inquiries of the target business with respect to all IP assets of the target,
whether registered or unregistered, and whether assets are owned outright or subject to
restrictions on transferability by virtue of licensing, non-disclosure or other agreements.
A comprehensive investigation of a company’s IP holdings will in most cases involve
searches covering at least the following types of registrable assets:

o trade-marks

o patents

. copyrights

. industrial designs
o domain names
. secured intellectual property
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Records of IP assets registered in Canada are, for the most part, accessible by in-
person searches of various offices of the Canadian Intellectual Property Office® (“CIPO”)
or by electronic searches of online databases maintained by CIPO. While electronic
searches offer an instantaneous and inexpensive method for gathering information
respecting the IP landscape of the target business and its competitors, electronic searches
may suffer from several deficiencies including typographical errors in the recording of
registered information, and a potential for delay in the transfer of hard copy records to
online databases. As a result, where IP assets are of particular interest in the sale of a
business, or where investigations require that search results are absolutely current, it is
strongly recommended that searches of CIPO records be completed manually with the
assistance of a patent agent or on-site Intellectual Property Search Information Officers.

1) Patents

Several approaches may be taken to identify patents of interest through online
CIPO searches. CIPO allows for searches to be completed on the basis of a number of
criteria including inventor or owner names, as well as through Boolean keyword searches
of the title, abstract and claim of a registered patent. However, these basic keyword
search methods are prone to producing incomplete results-online patent records pre-
dating August 1978 provide only partial text and limited images, and are thus not capable
of being searched by abstract and claim text. Additionally, as patent titles are often
undescriptive, the reliability of results produced by such methods are particularly
unreliable. Accordingly, it is recommended that keyword searches provide a starting

point for searches. Searches may also be conducted pursuant to a comprehensive list of

® Place du Portage I, 50 Victoria St., Gatineau, Quebec, K1A 0C9.
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International Patent Classification (“IPC”) or Canadian Patent Classification symbols10
gathered from initial keyword searches. Through the use of IPC and CPC symbols,
counsel conducting a patent search via CIPO will be able to quickly and reliably
document all recorded patents within a category of interest thereby providing a
particularly effective approach to identifying competing claims. Information on
international applications and foreign patent records may be obtained through searches of
the World Intellectual Property Organization (“WIPO”) Patentscope service and the
European Patent Organization’s esp@cenet service.'*

One must be mindful of the limitations associated with patent searching.
Specifically, the CIPO database does not warrant the accuracy of the information
contained in the database. Recent updates, corrections or changes may not be included.
Also, in the case of international patent applications under the Patent Cooperation Treaty,
even where a country has been named in the application when filed, there is usually no
ability to locate the application in a local office until the application enters the national
phase of review.

i) Trade-Marks

Online investigations of a vendor’s registered trade-marks may also be completed
through basic Boolean search strings across a range of search fields including, among
others, trade-mark titles and descriptions, past and current owners, as well as the wares

and services with which such trade-marks are associated. This past summer, CIPO

19 See <http://www.wipo.int/classifications/ipc/ipc8/?lang=en> for the official guide to IPC classification
produced by the World Intellectual Property Organization.

1 'World International Property Organization, online: <http://www.wipo.int/pctdb/en/>; European Patent
Organization, online: <http://ep.espacenet.com/>; an extensive list of international patent databases are also
maintained on the CIPO  website, online:  <http://www.cipo.ic.gc.ca/eic/site/cipointernet-
internetopic.nsf/eng/h_wr00028.html>.
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commenced efforts to enhance search capabilities of its verbal index headings, the
manner in which CIPO identifies all word components of a trade-mark. Accordingly, it
will be possible to search both the original, complete and intact form of word components
(e.g. ‘c4sh’ where the trade-mark is ‘c4sh out”) and their obvious equivalent verbal forms
(e.g. ‘cash’ in the above-noted example). Completion of updates to verbal index headings
of all affected registered trade-marks is set for the end of 2010.

Similar to patent records maintained by CIPO, trade-marks are also identifiable
according to an international standard of classification known as Vienna Classification.
This method of classification allows for identification of marks according to the
figurative elements for which classification coding exists. WIPO maintains an online
index of classification codes.'? The results of these searches will produce references to
the Vienna Classification with which further, more comprehensive searches can be
conducted to identify similar marks registered with CIPO.

Upon completing these initial searches it is recommended that the Trade-Marks
Office be contacted directly to inquire as to whether objections have been raised by that
office, or whether opposition proceedings have been commenced against proposed trade-
marks.

Further searches of competitive business marks and names may be completed
using the NUANS Real-Time System® to determine whether there are any confusing or

conflicting trade-marks owned by competitors of the target which may affect the value of

2 World International Property Organization Such classifications include Human Necessities, textiles,
paper, physics  and  electricity.  online: <http://www.wipo.int/classifications/nivilo/vienna/
index.htm?lang=EN>.

3 Federal reports of associated business names may be ordered for a fee of $20 per report through the
NUANS website maintained by Corporations Canada, online: <https://www.nuans.com/rts-str/en/nome-
accueil_en.cgi?uname=>.
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it’s trade-marks. Additional searches of the Internet, business publications, trade-shows,
office listings, Yellow Pages listings or other industry guides may provide additional
insight into opposing uses of trade-marks and names of the target.

i) Copyright

In the same way that trade-marks and patents are searchable via CIPO’s online
services, so too can copyright be searched by title, owner and author fields. Again, as in
the case of patent title searching, copyright titles registered with CIPO can often be vague
or misleading. Similarly, as trade-marks and patents are grouped according to
standardized classification, copyrights are searchable in broad categories. However, given
the generality of these categories for copyrights, this field may best be used in
conjunction with other more specific operators. CIPO’s search tools also provide chains
of assignments and licences with respect to each registered copyright.

Where it is discovered through searches or otherwise known that the target has
acquired the copyright from a third party, investigating counsel should review all
assignment or license agreements in respect of the work, to ensure that such materials
were properly assigned and licensed, and that nothing within those agreements limits the
target’s rights to effect licensing of its own. Additionally, where it appears that the author
is an employee, counsel should confirm that the work was truly made within the scope of
the employee’s duties.

iv) Industrial Designs

Industrial designs are searchable online through the CIPO database in the same

manner as other forms of intellectual property. As with unregistered trade-mark and

copyright rights, industrial design searches are only reliable to the extent that designs of
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interest are recorded with CIPO’s registry. Searches of designs resembling unregistered
industrial designs originating with the target should be searched to determine whether any
designs currently exist which may prevent future registration. As with other intellectual
property acquired by prior owners, searches of CIPO records should be conducted to
ensure that the relevant effective assignments have been properly registered, and whether
anything in such agreements operate to prevent transfer of ownership to others.

V) Domain Names

The use of trade-names or other terms and phrases of interest to the target in
domain names registered by third parties can significantly impinge on the full use of such
IP assets. Such limitations should be appropriately reflected in the negotiated value of
such assets. It is important that counsel conduct appropriate searches of domain names
currently used by the target. In particular, counsel should ensure that the target in fact
owns, rather than leases (or is completely unassociated with) the domain names it uses.

A number of online search tools are available for purposes of searching domain
name registrations. While basic availability search tools are accessible without charge,
some paid subscription sites, such as DomainTools,™* provide enhanced features such as
historical search capabilities. Although a purchaser may want only a cursory search of
such assets, it is recommended that information beyond the availability of .com and .ca
domain names be obtained. In particular, it is important that counsel obtain the
availability of additional lower-level domains (e.g. .biz or .info), contact information for
current and previous registrars and administrators, and page rank and traffic statistics.

Such information can provide an understanding of the value of an occupied domain name

¥ Domain Tools, online: <http://www.domaintools.com/>.
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and can allow for further investigation into whether the domain name is in fact capable of
being transferred in the sale of the business.
vi) Secured Intellectual Property

It is notably unclear whether a legislative intention to govern the registration of
security interests in intellectual property exists in either federal or provincial statutes, and
thus whether the registration of such instruments is more proper under federal intellectual
property registries, or provincial security instrument registries. Accordingly, searches of
CIPO databases and more commonplace searches respecting a target’s assets, as
described above, should be conducted to determine what interests in the target’s IP assets
are currently outstanding. It is not entirely clear the effect of such registration, however,
such records will at least constitute presumably constructive notice.

Investigating counsel should, furthermore, bear in mind the difficulties associated
with searches of intellectual property with CIPO registries. It may be that in drafting the
terms of any such registered security agreements, various items of the vendor’s
intellectual property, such as assets represented at the time of agreement only by

unidentified pending applications, were not included in the grant of security.

8. Environment

Attention to the various environmental concerns surrounding the acquisition of a
business has, in a relatively brief period, gone from good practice to rule of thumb. As s
the case with other due diligence considerations, the scope of environmental due
diligence procedures will vary depending on the nature of the business or assets to be
acquired. A potential purchaser becoming engaged in the purchase of a business should
be aware of the nature of any real property to be acquired, its quality, and its location.
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The nature of the business being acquired, and the resulting business operations being
performed on such property, are principal considerations in determining the scope of any
due diligence investigations conducted prior to the closing of the transaction.

Under Ontario law, a purchaser of real property assumes liability for the existing
environmental condition of the purchased property. The ultimate cost of acquiring a non-

compliant property or business may increase as a result of the following:

. Complying with existing Director’s and court orders,
. Payment of fines and penalties imposed for regulatory breaches,
J Continued monitoring of environmental conditions identified as raising

compliance issues,

. Cleanup and remediation measures,

o Liability to third parties for off-site contamination, and

o Restrictions on the purposes for which acquired property may be put to
use.

A comprehensive environmental due diligence process will often involve an
initial review of environmental records or visual inspections of the property in question
and the sampling, testing and analysis of air, soil, water, and building materials where
risks are identified by this initial review. Such testing procedures are often part of what
is referred to as a Phase | and Phase Il Environmental Site Assessment. The following
discussion focuses on processes typically conducted prior to a Phase | Environmental Site
Assessment aimed at identifying potential, existing and past contamination liabilities

through the use of record investigation procedures.
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A title search conducted in the manner described above is an important first step
in ascertaining the scope of an environment due diligence investigation. Such searches
will reveal current and past owners, and in many cases occupants, and provide a general
idea of the kinds of business for which properties owned by the target business have been
used, and give a first idea of the kinds of environmental enquiries a purchaser will want
to make.

Basic searches respecting the real property of a target business should be
supplemented by similar searches of adjacent properties to ascertain the potential that
third-party pollutants may have affected the target property. The findings of such title
searches, with respect to the names of corporate owners and occupants, should of course
be made subject to further corporate searches to create a comprehensive listing of
corporate names to be used in conducting the more directed searches described below.

The following provides a basic overview of some of the more prominent
environmental concerns vendors and purchasers may have leading up to the sale of a
business.

)} Liquid Fuel and Fuel Oil Tanks

A site visit and interview with the target’s site supervisor should be conducted to
reveal the existence of on-site above or underground storage tanks, used for the purpose
of storing fuel oil or other liquid fuels. Rules respecting fuel storage in general, and the
use, installation, maintenance, and upgrading of equipment and appliances that store or
make use of liquid fuels, are principally set out under the Technical Standards and Safety

Act, 2000 and its associated regulations and codes.® The Technical Standards and

%5.0. 2000, c. 16.
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Safety Authority (“TSSA”) is the primary body charged with the administration of such
regulatory schemes.

Principal concerns of a prospective purchaser should be with the identification of
existing tanks, the assessment of their current condition, and their compliance with the
statutory schemes governing their management. Of particular concern in this latter
regard is the registration requirements and status of all such tanks. Pursuant to s. 14 of O.
Reg. 213/01 all underground tanks to which oil is supplied must be registered with the
TSSA. Similarly, the TSSA has indicated that aboveground storage tanks for liquid fuel
used for retail purposes and all underground storage tanks for liquid fuel require
registration.

The TSSA maintains the TSSA Commercial Fuel Oil Tanks Database which is
composed of current reports on registered fuel oil tanks in Ontario and provides
information respecting the location, registration number, tank material, age and size of
specific tanks. The TSSA Fuel Storage Tanks Database provides similar details in
relation to registered private and retail fuel storage tanks as well as information
respecting the type of facility for which particular tanks have been used. Inquiries for
individual records as to registration of tanks and other such data can be obtained by
calling the TSSA toll-free at 1-877-682-TSSA (8772). *" Bulk data releases are subject to
an application process which may take in excess of 10 days to process, and which

requires a base rate payment of $120.00 for research associated with a request.

1° See e.g. O. Reg. 217/01 and the Liquid Fuels Handling Code with regard to the handling and dispensing
of gasoline and other liquid fuels for motor vehicles or as a fuel oil); see also O. Reg. 213/01 and the
Installation Code for Oil-Burning Equipment respecting the installation, maintenance and inspection of
equipment fuelled by fuel oil.

o Fees associated with various reports are listed online at
<http://www.tssa.org/regulated/release/default.asp>.
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Applications should be directed to the TSSA’s Public Information Services Branch.™
Additional fees and response periods may apply.
i) Waste Generation/Storage and Spills

In Ontario, the Ministry of the Environment is charged with the responsibility of
regulating hazardous wastes in the province. The General — Waste Management
Regulation®® enacted pursuant to the Environmental Protection Act®® (“EPA™) sets out
specific rules governing the handling of waste.

A prospective purchaser should identify past and current uses of the target and
neighbouring properties, and determine the extent to which waste generated by those
users require the need for further external testing of the subsurface impacts of such waste
generation. Summaries of waste generator reports submitted to the Director of the Waste
Management Policy Branch are available for review on the MOE Hazardous Waste
Information Network website.?*  Simple keyword searches can be conducted to identify
the name of the waste generator, the generator registration number, and the nature, type
and gravity of waste produced. Additional searches of Waste Generator Summary and
Waste Receiver Summary Databases can be requested of the Ministry of the Environment
through any of the various regional offices.??

Where waste generated by the target is characterized as subject waste under the
EPA, it will be important to ensure that any required storage and reporting obligations

have been complied with.

'8 14" Floor, Centre Tower, 3300 Bloor St. West, Toronto, ON, M8X 2X4.

¥ R.R.0. 1990, Regulation 347.

*R.S.0. 1990, c. E.19.

2L HWIN, online: <https://www.hwin.ca’hwin/oda/manifest/generators_manifest_search.jsp>.

22 Ministry of the Environment, online: <http://www.ene.gov.on.ca/en/contact/regionalmap.php>.
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Where the assets of the target get business include vacant lands, a search of the
registry of waste disposal sites maintained by the MOE should be conducted. Pursuant to
s. 46 of the EPA, absent Ministerial approval no use may be made of lands or lands
covered by water which were used for the disposal of waste for a period of 25 years
following the cessation of such use. Because of the duration of the s. 46 prohibition, and
because of the patchwork of records maintained in this regard, searches of several
databases will be necessary to determine whether land was a former waste disposal site.
The Historical Approval Inventory is a publication of the MOE produced in 1991 that
documents all known and closed waste disposal sites up to October 30", 1990. Active
site entries provide information on location, site number, the type of waste managed at
that location, and site status and classification. Closed site entries provide similar
information together with the effective closure date. For the period between 1970 and
2002 the MOE maintains a separate inventory of active, inactive, and closed disposal
sites in the province. Active and inactive sites continue to hold certificates of approval
but differ as to the operating status (i.e. closed entries do not receive waste). More recent
entries, beyond 2002, can be found by searching the Ontario Environmental Registry.
Searches can be conducted by business name and with regard to specific Ministerial
instruments including approvals for waste disposal sites, approvals for use of former
waste disposal sites, orders to conform to legislation governing waste disposal sites, and
orders for removal of waste and restoration of sites.

Again, this survey of due diligence searches in the context of waste disposal is but
a brief introduction to the basic concerns and steps to be taken to ensure that prior uses of

the property to be acquired, as well as neighbouring properties, are fully understood.

-29.-
HAM_LAW\ 28755313



Additional searches should be conducted of the provincial Inventory of PCB Storage
Sites, Pesticide Register, and Ontario Spills database, as well as the federal National
Defence & Canadian Forces Waste Disposal Sites and Spills databases and National PCB
Inventory.

i)  Water and Wastewater

The required searches relating to water resources used or discharged by a target
business will necessarily vary depending on the nature of the business to be conducted
and the geographic location of the business.

The purchase of a business operated in a rural area and other zones off of a
municipal water system will give rise to unique due diligence considerations. Such
businesses are likely to use well water or on-site septic systems for the provision and
discharge of water used in the course of business. In such cases it will be necessary to
determine the condition and history of any such systems which may impact on the ability
of your client to operate the business as anticipated and which may give rise to additional
liability.

In the case of businesses utilizing well water resources the current flow and
capacity of the well at issue should be determined to ensure that those characteristics are
suitable for the purchaser’s purposes. At the time of well drilling, licensed well drillers
will provide these details among others by way of a driller’s certificate which, if proper
procedures were followed at the time of drilling, should be on file with the

Environmental Monitoring and Reporting Branch of the MOE.?®

% 125 Resources Rd., Etobicoke, ON, M9P 3V6, Tel: 416-235-6300, Fax: 416-235-6235; further
information on wells can be obtained from MOE by calling 1-888-396-WELL (9355).
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Additional searches may be undertaken by perusing the Well Record Datasets®*
stored within the MOE’s Water Well Information System which contains well
information submitted by well contractors as part of their legal obligations under
Regulation 903 of the Ontario Water Resources Act.”®> Pursuant to the Regulation,
persons constructing or altering wells are required to fill out a well record and to submit a
copy of the completed record to the appropriate Director. Such well records report on
information related to surface elevation, location, geology discovered through the drilling
process, depth of water, depth at which water is found, nature of the water found, well
yields, and various information related to the well’s construction. Well constructors are
also required to report the existence of any natural gas discovered in the course of well
construction.”®

Searches for information pertaining to septic systems used by the business should
be directed towards the building code office of the local municipality in which the
business is located. By contacting the local chief building official and providing basic
search information such as the legal description of the property in question, the original
owner of the tank, and the name of the tank’s installer one should be able to obtain basic
details to confirm that a permit was originally issued for the tank in question at the time
of installation, that the tank was constructed in accordance with the terms of that permit,

and that proper inspections were undertaken during its construction.

4 Ministry of the Environment, online:

http://www.ene.gov.on.ca/en/publications/dataproducts/2Water/WW!IS_ by_county/index4.php. Individual
Well Record Request forms are made available online at http://www.forms.ssb.
gov.on.ca/mbs/ssh/forms/ssbforms.nsf/GetAttachDocs/012-1806~1/$File/1806.pdf.

*R.S.0. 1990, c. 0.40.

% Ibid., 5. 16(3).
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The Ministry of the Environment is also responsible for ensuring the proper
regulation of water takings in Ontario. Businesses which take more than 50,000 litres of
water in a day are required, by virtue of s. 34 of the Ontario Water Resources Act in
conjunction with the Water Taking Regulation,?’” to obtain and renew a Permit to Take
Water from the appropriate Ministry-appointed Director. Inquiries should be directed to
the Ministry of the Environment, Environmental Assessment and Approvals Branch
which is charged with accepting and managing Permits to Take Water and their
applications.?®

Wastewater discharges should also be a subject of consideration for any counsel
conducting environmental due diligence investigations in the sale of a business. A
Certificate of Approval is required prior to any business discharging a listed contaminant
into a natural body of water.?® Searches of the Certificate of Approval Database and
Environmental Registry administered by the MOE should be undertaken, using current
and past owners of the site and business in question in order to determine the constraints
that may or that are currently placed on the discharge of by-products in the course of
business.

Additional searches may be conducted with the Municipal Industrial Strategy for
Abatement (MISA) Data Group.*®> MISA is responsible for the storage and analysis of

data submitted by industries, as required by the MISA regulations, governing nine

2" 0. Reg. 387/04.

%8 For more details in this respect see Ministry of the Environment, “Guide to Permit to Take Water
Application Form”, online: http://www.ene. gov.on.ca/envision/gp/5046e.pdf.

2% Ontario Water Resources Act, s. 53(1).

%0 MISA may be contacted at the MOE’s Environmental Monitoring and Reporting Branch location, supra
note 21.
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particular industrial sectors.** Where the business in question falls within one of the nine
regulated sectors, counsel are especially encouraged to make inquiries of MISA in order
to access information stored in the Sample Results Data Store (SRDS) . The SRDS is a
up-to-date database maintained for the purpose of recording all relevant data relating to
the direct discharge of toxic pollutants into provincial water bodies. As a result,
investigating counsel will be able to access information on the quality of surface water in
the subject vicinity, generally, and data respecting discharges and contaminant levels in
specific water bodies identifiable by longitudinal and latitudinal coordinates or postal
codes, and broken down into facility location, pipe related criteria, and pollutant
types/concentrations.
iv) Access to Information

It should be apparent that much of what should initially concern counsel
conducting environmental due diligence investigations in the purchase of business has
become readily available due to the modernization of certification pursuant to governing
environmental legislation. While more recent Certificates of Approval may be reviewed
online via the Certificate of Approval database,* regulatory notices, orders and appeals,
inter alia, may be obtained and reviewed with proper searches of the Environmental
Registry.®®  Other databases useful for initial due diligence investigations into

environmental matters are too numerous to list here, though it will be of some use to note

%! Electric Power Generating Sector (O.Reg. 215/95); Industrial Minerals Sector (O.Reg. 561/94); Inorganic
Chemical Manufacturing Sector (O.Reg 64/95); Iron and Steel Manufacturing Sector (O.Reg. 214/95);
Metal Casting Sector (O.Reg. 562/94); Metal Mining Sector (O.Reg. 560/94); Organic Chemical
Manufacturing Sector (O.Reg. 63/95); Petroleum Sector (537/93); Pulp and Paper Sector (760/93).

32 Ministry of the Environment, online: <
http://www.environet.ene.gov.on.ca/eCofAWeb/ecofa/GoSearch.action >.

8 Ministry of the Environment, online: <http://www.ebr.gov.on.ca/ERS-WEB-
External/searchNotice0.jsp?clear Form=true&menulndex=1_1&language=en>.
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the more prominent Brownfields Environmental Site Registry,** as well as the Inventory
of Coal Gasification Plant Waste Sites in Ontario.*®

Some information is not made as readily available through online search vehicles,
nor even through direct communication with the Ministry. In such cases, much of what
may be missed through ineffective search efforts may be caught by a more sprawling
request of environmental documentation related to a business or property as provided for
under the Freedom of Information and Protection of Privacy Act (“FIPPA™). *® A request
form is made available by the Ministry of the Environment online at
http://www.ene.gov.on.ca/envision/foi/forms/0026-form-05-02.pdf. A sprawling search
may be requested through the Ministry of the Environment by indicating that a search of
all years respecting the property be conducted. However, one should be mindful of the
means of the purchaser and vendor in the circumstances of the transaction. Such requests
can mean increased costs as a result of record searches and reproductions by Ministry
staff. A targeted search where years or areas of interest are readily identifiable may be
preferable in such circumstances.

FIPPA requests relating to environmental records may be submitted to the
Freedom of Information Office at 12" Floor, 40 St. Clair Avenue West, Toronto, ON,
M4V 1M2 or by fax to (416) 314-4285. Include as much information as possible in the
request including former street and township names. Municipal addresses must be
provided for all properties within defined municipal boundaries. Comprehensiveness of a

FIPPA search may depend largely on counsel’s ability to provide the names of all present

** See online: <http://www.ene.gov.on.ca/environet/BESR/index.htm>.

*> See online: <http://www.archive.org/details/inventoryofcoalgdlontauoft>, <http://www.archive.
org/details/inventoryofcoalg02ontauoft>.

% R.S.0.1990, c. F.31.
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and former property owners or tenants operating on the property. While such information
can prove helpful in providing assurances as to the compliance of a business or work site
with governing environmental standards, information provided pursuant to such requests
is somewhat limited. Cabinet records, confidential third party information relating to
trade secrets or other business matters, the disclosure of which may cause harm, and
personal information are all subject to a statutory protection against disclosure. Requests
for disclosure of such information must be rejected outright pursuant to statutory
mandate.

Such requests should be made with sufficient time for such information to be
provided and considered in the course of negotiating the purchase of the business at issue.
A decision to allow access to information must be made within 30 days of the Ministry
receiving the request, with a discretion to extend the timeline by an additional 30 days

where reasonable in the circumstances.

10.  Other Searches

The above is not an exhaustive list of searches available to be conducted to do a

diligence investigation. Other searches include:

o The Securities Transfer Act, 2006, S.O. 2006, c. 8 should be considered
where securities are transferred or security interests are taken in securities
as collateral. The purpose of the legislation is to bring the law in line with
the current practices that investors rarely take possession of certificates
(the direct holding system) and the more prevalent system is that
ownership is recorded at a central clearing agency (the book entry system

or indirect holding system).
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. A search of the records of the Canada Revenue Agency conducted in share
purchase transactions, to determine whether the target company has made
and remitted all appropriate source deductions from employee income, and
paid all applicable corporate taxes and HST. A written request is made of
the local CRA Tax Services Office and should include the authorization of

the company being investigated to release the information.

C. Conclusion

The key to determine the proper due diligence searches that should be conducted
is to understand the nature of the business involved in the transaction and the jurisdictions
in which the business conducts its operations. The review of due diligent searches
contained in this paper is only an introduction to due diligent searches and inquiries
available to be conducted against a target business. It should be remembered that
different jurisdictions which the business operates under may have different searches

available.
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